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REPORT AND RECOMMENDED DECISION?

ThisSocia Security Disability (* SSD”) and Supplementa Security Income (“SS”) gpped raisesthe
guestion whether substantia evidence supports the commissioner’s determination that the plaintiff, who
aleges disability semming from esophageal problems, chest and back pain and depressionand anxiety, is
cgpable of making an adjustment to work existing in sgnificant numbers in the national economy. |
recommend that the decison of the commissoner be vacated and the case remanded for further

proceedings.

! This action is properly brought under 42 U.S.C. 88 405(g) and 1383(c)(3). The commissioner has admitted that the
plaintiff has exhausted her administrative remedies. The caseis presented as arequest for judicial review by this court
pursuant to Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon
which she seeks reversal of the commissioner’s decision and to complete and file a fact sheet available at the Clerk’s
Office. Oral argument was held before me on November 19, 2004, pursuant to Loca Rule 16.3(8)(2)(C) requiring the parties
to set forth at oral argument their respective positions with citations to relevant statutes, regulations, case authority and
page references to the administrative record.



In accordance with the commissioner’s sequentia evaluation process, 20 C.F.R. 88 404.1520,
416.920; Goodermote v. Secretary of Health & Human Servs,, 690 F.2d 5, 6 (1st Cir. 1982), the
adminigrativelaw judgefound, in relevant part, thet the plaintiff suffered from degenerative disc diseaseand
an affective disorder, impairments that were savere but did not meet or equa thoselisted in Appendix 1 to
Subpart P, 20 C.F.R. 8404 (the” Listings’), Finding 3, Record a 21; that shelacked theresidua functiona
capacity (“RFC”) to lift and carry more than twenty pounds occasiondly or more than ten pounds on a
regular basis, to perform tasks requiring overhead reaching, to bend, squat, kneel or crawl more than
occasionaly, towork in extremes of heat or cold or to do work requiring more than occasond contact with
co-workers, supervisors or the generd public, Finding 5, id.; that she was unable to perform her past
relevant work as a housekeeper and persona care attendant, Finding 6, id.; that consdering her age
(younger ndividua), education (high school) and RFC, she was able to make a successful vocationa
adjugment to work exiging in sgnificant numbers in the nationd economy, including employment as a
courier/messenger, flagger, dectronic equipment assembler, file clerk/record clerk and grader/sorter,
Findings 8-11, id. at 21-22; and that she therefore had not been under a disability at any timethrough the
date of decison, Finding 12, id. at 22.2 The Appeds Council dedlined to review the decision, id. at 6-8,
meking it the find determination of the commissoner, 20 C.F.R. 88404.981; 416.1481; Dupuis v.
Secretary of Health & Human Servs., 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissioner’s decision is whether the determination made s
supported by substantial evidence. 42 U.S.C. 88 405(g), 1383(c)(3); Manso-Pizarro v. Secretary of

Health & Human Servs,, 76 F.3d 15, 16 (1t Cir. 1996). In other words, the determination must be

% Inasmuch as the plaintiff had acquired sufficient quarters of coverage to remain insured for purposes of SSD through at
(continued on next page)



supported by such relevant evidence as a reasonable mind might accept as adequate to support the
conclusondrawn. Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health
& Human Servs,, 647 F.2d 218, 222 (1st Cir. 1981).

The adminidrativelaw judge reached Step 5 of the sequentia process, at which stage the burden of
proof shifts to the commissioner to show that a claimant can perform work other than her past relevant
work. 20 C.F.R. §§ 404.1520(f), 416.920(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987);
Goodermote, 690 F.2d at 7. Therecord must contain poditive evidencein support of the commissioner’s
findingsregarding the plaintiff’ sresdua work capecity to perform such other work. Rosado v. Secretary of
Health & Human Servs., 807 F.2d 292, 294 (1st Cir. 1986).

The plantiff arguesthat the adminigrativelaw judge erred in (i) failing to give gppropriate weight to
tregting-physician opinions, in particular that of Kamlesh N. Bgjpai, D.O., that the plaintiff was disabled
from al employment, (ii) neglected to dlarify the basis of Dr. Bgpa’s opinion, thereby faling short in his
overd| duty to develop the record, (iii) arrived at an RFC that, with respect to both physical and menta
capacities, isunsupported by substantial evidence of record, and (iv) relied for his Step 5 finding on flawed
vocationd-expert tesimony. See generally Plantiff’ sltemized Statement of Errors (* Statement of Errors’)
(Docket No. 10). I find remand warranted on the bass that the adminigtrative law judge sRFC finding is
unsupported by substantial evidence of record. For the benefit of the partieson remand, | briefly address
the plantiff’ s remaining points of error.

|. Discussion

A. Physical RFC

least December 31, 2006, see Finding 1, Record at 21, there was no need to undertake a separate SSD analysis.



To be cgpable of performing a“full range” of light work, aclaimant must be ableto stand or walk,
off and on, for atotd of approximately six hoursinan eght-hour workday. See, e.g., Socid Security Ruling
83-10, reprintedin West’ s Social Security Reporting ServiceRulings1983-1991 (¥ SSR 83-107), at 29;
see also 20 C.F.R. 88 404.1567(b), 416.967(b). The adminidrative law judge implicitly found that the
plantiff retained this cgpability. See Finding 7, Record at 21.

Nonethdess, as the plaintiff points out, see Statement of Errors a 9 & n.3, tha finding was
unsupported by any RFC evauation of record from an acceptable medica source. The record contains
two physcad RFC assessments. One, completed by a layperson “single decison maker” rather than a
medical source, see Record at 81-82, 261-68, cannot be considered substantia evidence of RFC. The
other, completed by CharlesE. Burden, M.D., found that the plaintiff could stand and/or walk with normal
bresks for atota of at least two-and-a-haf hoursin an eght-hour workday. Seeid. at 342, 348.

At ordl argument, counse for the commissioner posited that the administrative law judge properly
could have discounted the Burden RFC on the basisthat Dr. Burden gave“ generous credit” for alleged pain
—acredibility/pain finding at odds with thet of the adminidrative law judge. Seeid. at 343. However, at
Step 5, the record must contain positive evidence in support of the commissioner’s findings regarding a
clamant'sRFC. See, e.g., Rosado, 807 F.2d at 294. Counsd for the commissioner was unableto point
to any specific evidence of record demondtrating that the plaintiff retained the capacity to stand and/or walk
for gpproximately sx hours of an eight-hour workday. Accordingly, with respect to the plaintiff’ sability to
gand and/or walk, the adminigrative law judge' s physica RFC finding was unsupported by substantial
evidence.

As the plaintiff points out, see Statement of Errors at 11, this error filtered into the hypothetical

questions the adminigrative law judge transmitted to vocational expert Sherry Watson a hearing,



undermining the relevance of her testimony, see, e.g., Arocho v. Secretary of Health & Human Servs,
670 F.2d 374, 375 (1st Cir. 1982) (responses of vocationa expert are relevant only to extent offered in
response to hypotheticals that correspond to medica evidence of record;, “To guarantee that
correspondence, the Adminigtrative Law Judge must both clarify the outputs (deciding what testimony will
be credited and resolving ambiguities), and accurately transmit the clarified output to the expert in theform
of assumptions.”).

Asthe plaintiff suggests, see Statement of Errorsat 11, thiswas not harmlesserror. All but two of
thejobsWatsonidentified in responseto the administrative law judge sflawed hypothetica question require
acagpacity for light work. See Record at 76-79; Dictionary of Occupationd Titles (U.S. Dep't of Labor,
4thed. rev. 1991) (“DOT”) 88 206.367-014 (fileclerk; light), 206.387-022 (record clerk; light), 206.387-
034 (fileclerk; light), 209.562-010 (generd clerk; light), 209.567-014 (order clerk; sedentary), 209.667-
014 (order cdler; light), 230.663-010 (courier/messenger; light), 329.567-010 (office heper; light),
361.687-014 (dassfier; light), 372.667-022 (flagger; light), 726.684-034 (el ectronic- equipmentassamier;
sedentary), 726.684-070 (dectronic-equipment assembler; light).

Although Watson indicated thet al of the jobs were entry-leve, see Record at 76, one of the
sedentary jobs (el ectroni c- equipment assembler) is described as having a Specific V ocational Preparation,
or SVP, of 3, which is inconastent with unskilled work, see Socid Security Ruling 00-4p, reprinted in
West's Social Security Reporting Service Rulings 1983-1991 (Supp. 2004) (“SSR 00-4p”), at 245
(“Usngtheskill level definitionsin 20 CFR 404.1568 and 416.968, unskilled work correspondsto an SVP
of 1-2; semi-skilled work correspondsto an SV P of 3-4; and skilled work correspondsto an SVP of 5-9
intheDOT.”). Theadminidtrative law judge falled to identify and resolve this conflict as required by SSR

00-4p. See SSR 00-4p, at 243 (“[B]efore relying on VE or VS evidence to support a disability



determination or decision, our adjudicatorsmust . . . [i]dentify and obtain areasonable explanation for any
conflicts between occupationd evidence provided by VEs or VSs and information in the [DOT]” and
“explain in the determination or decison how any conflict that has been identified was resolved.”). While
Watson did identify one job that is both sedentary and unskilled — that of order clerk —theadminigtrative
law judge did not rely onit. See Record at 20.
B. Mental RFC

The commissioner prescribes a psychiatric review technique that adjudicators must follow in
asessing whether, at Step 1, adamant has medicaly determinable mental impairment(s); if so, whether, a
Steps 2 and 3, suchimpairmentsare severe and meet or equd aListing (adetermination arrived at withthe
ad of aso-cdled Psychiatric Review Technique Form (“PRTF”)); and, if one proceedsto Steps4 and 5,
the degree to which such impairmentsimpact RFC (a so-cdled menta RFC assessment). See 20 C.F.R.
88 404.1520a, 416.920a; see also Socid Security Ruling 96-8p, reprinted in West’s Social Security
Reporting Service Rulings 1983-1991 (Supp. 2004) (“SSR 96-8p”), a 147 (“The adjudicator must
remember that thelimitationsidentified in the ‘ paragraph B’ and ‘ paragraph C' criteria[of aPRTF| arenot
an RFC assessment but are used to rate the severity of mental impairment(s) a steps 2 and 3 of the
sequentid evauation process. The mental RFC assessment used at steps 4 and 5 of the sequentia
eval uation process requires a more detailed assessment[.]”).

In this case, the adminidrative law judge implicitly adopted the PRTF findings of Disability
Determination Services (“DDS’) non-examining consultant Thomas A. Knox, Ph.D., with one change:

whereas Dr. Knox found moderate difficulties in maintaining concentration, persstence or pace, the



adminigrative law judgeassessed the plaintiff as having mild to moderate difficultiesin that functiond sphere
Compare Record at 18 with id. at 333.°

Nonetheless, the adminigtrative law judge then implicitly regjected dl but one of Dr. Knox’ sparalle
mental RFC findings without acknowledgement or discussion of the discrepancy. Dr. Knox deemed the
plantiff (i) moderately to markedly limited in &bility to understand and remember detalled ingtructions, (ii)
moderatdly to markedly limited in ability to carry out detalled ingtructions, (iii) moderatdly limitedin gbility to
maintain attention and concentration for extended periods, (iv) moderatdy limited in ability to perform
activities within a schedule, maintain regular attendance and be punctud within cusomary tolerances, (v)
moderately limited in ability to complete a norma workday and workweek without interruptions from
psychologically based symptoms and to perform at a consi stent pace without an unreasonable number and
length of rest periods, (vi) moderatdly to markedly limited in ability to interact appropriatdy with the genera
public, and (vii) moderately limited in ability to respond gppropriately to changesin the work setting. See
id. at 337-38.

He summarized: “ She can understand + retain Smple indtructions + carry out Smple tasksin 2-hr
blocks throughout 8-hr days.” 1d. at 339. By contrast, theadminidrative law judgefound only one mentd
RFC redriction: thet the plaintiff could not perform work requiring more than occasiona contact with co-

workers, supervisors or the general public. See Finding 7, id. at 21.

® The plaintiff contends that the administrative law judge’s PRTF finding that she suffered no episodes of
decompensation is unsupported by the evidence inasmuch as she testified that she (i) had been depressed since
childhood and (ii) developed a drinking problem that caused her to lose a coupl e of jobs before sheatempted slicideand
sought help. See Statement of Errorsat 5. Thisplaint iswithout merit. Thefinding issupported by the Knox PRTF. See
Record at 333. In addition, thereis no evidence apart from the plaintiff’ stestimony that she lost jobs as aresult of her
drinking or that her drinking problem stemmed from depression.



| recognize that, a the PRTF stage, the adminigrative law judge found alesser level of impairment
in maintaining concentration, persistence or pace than had Dr. Knox. Nonetheless, onedtill would expect a
mild to moderate impairment to trand ate into some functiona restriction. An administrativelaw judge who
adopts a DDS consultant’s PRTF findings should be expected — absent a reasoned explanation —to
embrace that consultant’s pardld menta RFC findings. A reviewing court might forgive such an
unexplained discrepancy as harmless error to the extent it is clear that the evidence of record nonetheless
subgtantialy supports an adminigtrative law judge’s mental RFC finding. But that is not the case here.

The Knox mental RFC evauation stands as the only such evaduation of record. While a second
non-examining DDS consultant, Peter G. Allen, Ph.D., completed a PRTF, herated the plaintiff’ s mental
impairment at Step 2 as non-severe and hence did not complete a mental RFC assessment (which is
implicated only at Steps4 and 5). Seeid. at 247-60. The adminidrative law judgeevidently didnot rely on
the Allen PRTF, seeid. at 16-22, and for good reason: The Allen PRTF, which was completed on June 6,
2002, seeid. at 247, predated the report of DDS examining consultant Willard E. Millis, Jr., Ph.D., who
evauated the plantiff in December 2002, seeiid. at 320-22.

Inasmuch as gppears, the adminidrative law judgeimplicitly regected much of the Knox menta RFC
assessment primarily on the basis of his own reading of the Millis report (which Dr. Knox likewise had
interpreted). Seeid. at 18-19. Such filtering of the raw medica evidence by alayperson can be risky
busness. Seg, e.g., Gordilsv. Secretary of Health & Human Servs, 921 F.2d 327, 329 (1<t Cir. 1990)
(athough an adminigrative law judge is not precluded from *rendering commont sense judgments about
functiona capacity based on medicd findings,” he “is not qualified to assess resdud functiond capecity
based on abare medical record”). For example, asthe plaintiff observes, see Statement of Errorsat 5 &

n.2, the adminidrative law judge saized on Dr. Millis finding of a Global Assessment of Functioning



(“GAF") score of 70, which suggests mild impairment, but overlooked Dr. Millis cavest that the plaintiff's
functioning was intermittently impaired by depressive episodes, see Record at 322 (* Obvioudy, theproblem
isthat these depressive issues seem to come every few weeks, atimewhen sheis much lessfunctiona and
effective than [i]s usudly the case.”).*

It islikewise troubling that the adminigtrative law judge rejected, without explanation, Dr. Knox’'s
finding that the plaintiff was limited to work entailing Smpleingructions. AsDr. Knox indicated, seeid. at
339, this assessment was buttressed by Dr. Millis determinationthet the plaintiff had afull-scale |Q of 76,
placing her in the borderline range of intellectua functioning, see id. at 321; seealso, e.g., Socia Security
Ruling 85- 16, reprinted in West’ s Social Security Reporting Service Rulings1983-1991 (“ SSR 85-167),
a 355 (“The evauation of intdlectud functioning by a program physician, psychologist, ALJ, or AC
member provides information necessary to determine the individua’ s ability to understand, to remember
ingructions, and to carry out indtructions. Thus, anindividud, inwhom theonly finding inintellectud testing
isan 1Q between 60 and 69, is ordinarily expected to be able to understand smpleord instructionsand to
be ableto carry out theseingtructions under somewhat closer supervison than required of anindividud with
ahigher 1Q. Similarly, an individua who has an 1Q between 70 and 79 should ordinarily be abdleto carry

out these instructions under somewhat less close supervision.”).”

* The GAF scale ranges from 100 (superior functioning) to 1 (persistent danger of severely hurting self or others,
persistent inability to maintain minimal personal hygiene, or serious suicidal act with clear expectation of death).

American Psychiatric Ass'n, Diagnostic and Statistical Manual of Mental Disorders 34 (4thed., text rev. 2000). A GAF
score in the range of 61 to 70 represents “[s]ome mild symptoms (e.g., depressed mood and mild insomnia) OR some
difficulty in social, occupational, or school functioning (e.g., occasional truancy, or theft within the household), but
generally functioning pretty well, has some meaningful interpersonal relationships.” Id. (boldface omitted).

®Dr. Millis own narrative regarding this point is difficult to comprehend; however, he seems to suggest that while the
plaintiff is capable of understanding detailed instructions, that capacity is affected by intermittent attention and focus
problems stemming from her anxiety and depression. See Record at 322.



The bottom line: Thereisadiscrepancy between the administrativelaw judge sown findings a the
PRTF and menta RFC levels. That discrepancy isunexplained, anditsetiology isnot sufficdently clear toa
layperson that one can be confident that the menta RFC finding is supported by substantia evidence of
record.

Asthe plaintiff suggests, thiserror (like that committed with respect to physicd RFC) cannot fairly
be described as harmless. See Statement of Errorsat 11-13. Asshe pointsout, aclamant limited to the
performance of jobs entalling only smple ingructions (as found by Dr. Knox) would be incapable of
performing any of the jobs identified by Watson, al of which have Generd Educationd Development
(“GED”) reasoning levelsof 2 or 3. Seeid. a 12; seealso DOT 88 206.367-014 (file clerk; levd 3),
206.387-022 (record clerk; leve 3), 206.387-034 (file clerk; level 3), 209.562-010 (generd clerk; leve
3), 209.567-014 (order clerk; level 3), 209.667-014 (order caller; level 2), 230.663-010
(courier/messenger; level 2), 329.567-010 (office helper; level 2), 361.687-014 (classfier; leve 2),
372.667-022 (flagger; level 2), 726.684-034 (e ectronic-equipment assembler; level 3), 726.684-070
(electronic-equipment assembler; leve 3); Appendix C, 8§ 111 to DOT (whileajob with a GED reasoning
leve of 1 requiresaworker to “[a]pply commonsense understanding to carry out Smple one- or two-step
ingructions’ and to “[d]ed with standardized Situations with occasond or no variables in or from these
Stuations encountered on the job,” ajob with a GED reasoning level of 2 requires aworker to “[a]pply
commonsense understanding to carry out detailed but uninvolved written or ord ingtructions’” andto “[d]ed
with problems involving a few concrete variables in or from standardized Situationg,]” and ajob with a
GED reasoning level of 3 requires a worker to “[a]pply commonsense understanding to carry out
indructionsfurnished inwritten, ord, or diagrammeatic form” and to “[d]ed with problemsinvolving severd

concrete variables in or from standardized Stuations.”).

10



11



C. Other Points

For the bendfit of the parties on remand, | briefly comment on the plaintiff’s remaining points of
error:

1. Treatment of Treating Physician. Astheplaintiff pointsout, see Statement of Errorsat
5-7, the adminigrative law judge ignored an opinion twice expressed by Dr. Bgpal that the plaintiff was
disabled from any work, see Record at 269, 271. Thiswaserror. Although the adminigtrative law judge
was not obliged to accord any “specid sgnificance’ to Dr. Bgpa’ s opinion inasmuch asit concerned the
ultimate question of disability (a determination reserved to the commissoner), see 20 C.F.R.
88 404.1527(e)(1)-(3), 416.927(e)(1)-(3), he wasnot freesmply to ignoreit and wasrequired to explain
the consderation giveniit, see Socid Security Ruling 96-5p, reprinted in West' s Social Security Reporting
Service Rulings 1983-1991 (Supp. 2004) (“SSR 96-5p”), at 124, 127. Hedid not do so, and that error
should be rectified on remand.®

2. FailureTo Develop Record. Theplantiff poststhat theadminigrativelaw judgeerredin
failing to contact Dr. Bgjpai for darification of the basisof hisopinion. See Statement of Errorsat 7-8. This
argument is without merit. The duty to recontact a treeting physician for clarification of the basis of a
treating source’ s opinion on an issue reserved to the commissioner istriggered only when (i) “the evidence
does not support a treating source' s opinion” and (ii) “the adjudicator cannot ascertain the basis of the
opinion from the case record[.]” SSR 96-5p, at 127. The adminidrative law judge did not even
acknowledge the existence of the Bgjpai opinion. He may have done so because he overlooked it; he may

have done so because, dthough he could discern its bases, he found it inconsistent with other evidence of

®| need not, and do not, consider whether this error standing alone would have justified remand.
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record. | am unwilling Smply to speculate that he did so because he could not ascertain the basis of the
opinion from the record.
I1. Conclusion
For theforegoing reasons, | recommend that the decision of the commissioner beVACATED ad

the cases REM ANDED for proceedings not incongstent herewith.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 24th day of November, 2004.

/s David M. Cohen

David M. Cohen

United States Magistrate Judge
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